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Michael Schwartz

Syracuse University College of Law in New York

1. 2PEFA] 2% (Litigation)

® Question 1: If the plaintiff's claim is unclear, what action should the court
take?

o AF 1 939 R/t BEWD A9, WAL oHF TAE Halok T

If a plaintiff’s claim is unclear, it is up to the defendant to make a motion, usually a motion
to dismiss for failure to state a claim. If a pleading is so vague or ambiguous that the
defendant cannot reasonably prepare a response, he can move for a more definite
statement. The court can, sua sponte, on its own order the plaintiff to amend its pleading.
dael HF7F 88w, dubd o AgE TS 5= olvE & A
A1 % (motion to dismiss)S dl= AL vato A 2] Y5t Qare] qHoe] Yy =
S ofulstel Fask FelHoR wEAE Fog & god, Aus o o
ate] Hr}h &gk AW (more definite statement)S 21 & = AFUT HUdS AHL

& 4 Az

2, 0 22 dadA s FA4E AS 3

olf

® Question 2: When determining a specific method of correcting discrimination,
the situation of the defendant needs to/should be well considered. How is that
managed?

o AF 2. AEE NAS= WIS FAHLE o JojA, Fae] BdEd At
Br3e ol 1zdE €ort S F AsHT ol %A "FF e
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If the defendant is guilty of discrimination, the plaintiff can ask for remedies to correct
the discrimination. There are two ways of determining what a defendant will need to do
to settle the lawsuit. One is through mediation, an alternative dispute resolution
mechanism. Many cases are settled through mediation. Also, the court can decide what
remedies it will impose on the defendant if the plaintiff wins the lawsuit.

ok A elE @ A, e APEE AsHES A (remedies) = 8.

@ 5 QeUth Hask 2504 FAE B fstel ok @ AL S dE

® Question 3: How much discretion does the court have in terms of procedure
in judging discriminatory relief litigation?

o AE 3 "I WAL FATALSA oA o= AES AFE AT Yk
Y72

American courts have great discretion in issuing an injunction to end the defendant’s
discriminatory policy or practice. The standard is “abuse of discretion,” which occurs
when the trial court makes a ruling that is arbitrary or absurd. This does not happen very
often.

o W dae] A8 Aoy #FS glofr] 1§ =+ ¥ (injunction)S
g

el AFD BAe] A)Ee A

® Question 4: Can the order by the court allow the defendant discretion and
choice between multiple options in the United States?

o AF 4 "= WYL FudA (GFF) APEFAEEA A Jao AF
&she WYz #Fs= Aol ZFedUz?

o
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Courts will determine the remedy, not the defendant. That is why defendants try to settle
the case outside court because that allows them a role in determining the remedy.
TAREE Ask ohd welel AFFU 1Y) wFe] Nne TAREE 1

=l 24T & A== JA SelM AHdE sidske o gyt

® Question 5: If the defendant is expected to remedy the discrimination but does
not do so, does that mean defeat for the plaintiff?
o IE 5 W} AL AT ACE PP A AAZ o1y pag

NAFAE & B, o1 olf2 A} 25404 A2 T & &7

Failure by the defendant to remedy the discrimination does not mean the plaintiff has lost

its lawsuit. It means the plaintiff has to file a motion to compel the defendant to provide

the remedy that the plaintiff won in court.

Jazk A AASHA Gkl ko] Qarh AFoA HLAeS grsiAE &

HFUth ol At HWANA e W iR g FAHNS AFHES
olYPHAA L stefof ¢ gt

@® Question 6: What action should the court take to correct discrimination
proven at trial?
o AE 6: xPEo] UFd AF "= W

flo
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D

Court action to remedy discrimination proven at trial varies according to the facts of the
case, including what remedies the plaintiff seeks. Remedies include requiring the
defendant to provide reasonable accommodations and alter its policies and practices to

prevent discrimination. American courts have great power to stop discrimination.
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2.  FFA W& (Injunctive Relief)

® Question 1: Could you please explain what “Injunction” and examples of

these orders?

o AE 1 FXNFHA 1 do] s ART F A&

The main rule for injunctions and restraining orders in the United States is Rule 65 of the
Federal Rules of Civil Procedure. The United States Department of Justice often settles
anti-discrimination litigation through settlement agreements. Both Rule 65 and DOJ

agreements are on the Internet.

wARNE B AREEA A v o o A2 ve Y UARLRE ] Alesx
J_:,l__

® Question 2: How specific or detailed are the orders?

o AF 2 FAWFL Yokt TAFololok Fui7

Courts can grant three types of injunctive relief: preliminary, temporary, and permanent.
A preliminary injunction preserves the relative positions of all parties until a trial on the
merits is held, and the movant bears the burden of persuasion that a preliminary injunction

IS appropriate. A temporary injunction is similar to a preliminary injunction in that it

Vo) gy We 22! https://www.law.cornell.edu/rules/frep/rule_65

2 m) ®gdo] Ul FXWHEe o #HF: https://www.justice.gov/crt/doj-agreements—

and-resolutions.
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preserves the status quo until a hearing for a preliminary injunction can be held. A
permanent injunction settles the dispute after a hearing or a trial on the merits. An order
for injunctive relief grants some or all requested relief to a favored party by directing or
forbidding the opposing party to act, with consequences enforceable by contempt power.
To obtain injunctive relief, a party must prove that they have suffered irreparable harm,

and that there are no legal remedies for that harm.

A= A} ofHF Eafjell thdk WA FAZE EAEHA] Ruh= He dSEor &

Y}

® Question 3: In a case where injunctive relief is granted, which one is desirable:
A simple/abstract order or a detailed/specific order?
o AE 3 FAWYo) R A, AYFPH WA FED A /LA

A A FE F ol $No] He AAPIN

Pursuant to Rule 65(d) of the Federal Rules of Civil Procedure, every order granting an
injunction and every restraining order must state the reasons why it was issued; state its
terms specifically; and describe in reasonable detail the act or acts restrained or required.
A simple or abstract order would not be upheld on appeal.

WE o wMAagrE Aesd@el wek FAWHE 2 AdEPe G AL 2

Az E 7Aook sk, AdEAY AAE = FE FHAH] TR A
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Yk,

® Question 4: If there are several ways to correct discrimination, how should
the court craft its order? For example, should it allow the defendant to choose
the remedy? How will the court enforce the order?

o AE 4: AHE AAQ3e Wto]l HIFA SAT B¢, HES AEA BA
oF gU7k? ol Fol, MmlA oIzl Wt F e A & A ok F
Yrt? B3, JAL A7 FABHY olFS AEA ZAAGH7?

An American court would not allow the defendant to choose the remedy. If a defendant
refuses to obey the court’s order, Rule 70 of the Federal Rules of Civil Procedure states
that if a court order requires a party to provide a remedy, and the party fails to comply
with the order, “the court may order the act to be done—at the disobedient party's
expense—by another person appointed by the court.”

v W2 gart FAE A9 ¢ JdEE FEeH] Gyt el dJart |
A W@l HFeA Fs Aol ts) v ARIALaE A A702= Heo] o
= FARA FAE Alwet s WRetlal g FARAZE o 23 o] HEet
A Fe AF HES 5% A HlEo w2 Welo]l AAZ e olE 3

%

g @97} o] Fol X5

® Question 5: Does specifically determining the corrective method excessively
restrict the rights and options of the defendant to voluntarily choose and
decide how to solve the discrimination?

o AE 5 AWAHe deke FAYeZ FHSE Aol Huel A Ay
NAel W g Z AFAL AsHE 29U

In the United States, the defendant does not have the luxury of voluntarily choosing the

remedy. If the plaintiff proves the defendant’s guilt, he is entitled to relief.
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3. ZA (Mediation)

® Question 1: What are the advantages and disadvantages of mediation?
o AF 1: 29 FAH dHE 2 FAYY?

Mediation is actively used in litigation in the United States. Mediation is a process in
which an impartial third party helps the parties settle their differences without going to
trial. Mediation is voluntary, but a judge can order parties to try mediation before pursuing
a lawsuit. A judge may not impose a settlement based on the mediation if the parties fail

to resolve their issues.

e vF W AR BB AHUT 2 AW ol Aol T A
347k % PAAE Abole] o]AS FU £ Y zPss ARYUnh 24 2
FHOAR, WA 22 AV odel FAAEANA 2AL AT AL B
FE QU web GaxbEe] Aol Tl Folo] thrhEA Rah: @, wA:
4ol /1% HAAAS WA F Pevnt

The advantages of mediation are savings in time and money. The parties have full control,
including the choice of a mediator. Mediators help parties communicate with each other,
ensuring each side understands the other side’s position. Mediators may suggest
settlement terms based on the parties’ goals, but they cannot enforce terms. Mediation is
faster and less expensive than lawsuits. The parties may reach an agreement within hours
or days. In contrast, lawsuits can take years to resolve and incur high costs. The parties

share the cost of mediation.
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£ ggu 24 AsAnn 44 A%, NgE 44 Bt 9ARE
e @ Az AR B el Feere EEer)E itk wvel, 25@x7 nh
gseid 5 de] Aelw Sul, 49E 0ES oplFY PAAEE 270

However, there is no guarantee that mediation will completely prevent animosity between
the parties, especially if the mediation fails. Mediation probably won’t work if one party
feels strongly about their position or has been greatly harmed and feels she deserves more

damages than the other is willing to pay.

S, 2ol F PARG Al AANS S AT 5 JEeAE Fds)

o, 58 x4l AT A HuS TG, vk A ARz AAle)
ol djstel ZHa Hale] YukAL, AN UF 2 AaE 2] we] 4
Yol AReE Folnth v 2 wag wolok dvha 47 A, 240 A
Fel7le ol g

® Question 2: What is the role of a judge in mediation?
o AE 22 2F F WA JTL TAIYM

Judges may act as mediators, but, like all mediators, judge-mediators have no authority

over the parties’ decision to settle or not to settle.

AR 24 ddS & e o, ol WA E EIF BE 24

@® Questin 3: Can a judge propose or suggest the content of mediation?
o AF 3. WA 2AS AL F AFH?

Generally, judges are not involved in mediation. All they hear is whether mediation
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resulted in settlement or not. If a judge is also a mediator, he or she surely can propose

ideas for settlement.

TAHoR BAES A MY FHEU 5] IRlskE UEE 2]
el v s leA ot duTh vk @abzh 2]le] @A vk, stafet

Anything said in mediation sessions is confidential. If mediation fails, the parties’
positions cannot be used against them at trial. A mediation agreement does not develop

precedent.

When parties resolve their disputes in mediation, they sign agreements that spell out the
agreed-upon terms. Signed agreements are treated as contracts and thus can be enforced
through a lawsuit for breach of contract. Also, if a court orders mediation and the parties
reach an agreement, that agreement is considered a court judgment.

PAAEe] zHoR BAS HAske Ae, ol5e HAT AL PAe U9

= Mol MG qEE FelMs Alfer FHY, o
H
=

o A8 AV WHOR AT F JFUTh T Wl 242 HFatm A
Aol ole] el A%, A Folt WA wAR 1FFUT

4. FAH#HES FA3P (Enforcement of Injunctions)

® Question 1; How does a plaintiff’s lawyer determine whether the
discrimination correction is fully performed according to the injunction?

Aug geshe WAke FAYRE FUF ojPoz o] A

HQEA @RE oA #BE & AFUN?

o AF 1:
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The plaintiff’s lawyer is dependent on the client to furnish information about the
injunction’s performance. Usually, a settlement reached by mediation or after a trial
verdict favoring the plaintiff will have a provision for supervision of the defendant’s
performance.

AaE deshs W3 AW o] ofwA oldEal gl thgk Arel 9o
Az Qe Al oEstA Futh ®Bog, 2780l o3k Fout el Al F2 3 A

WAol= vare olde ety A 2¥e 29 AdYoh

@ Question 2: If the discrimination has not corrected/solved, will the defendant
be indirectly forced to accept financial sanctions?

o AF 2: (T4 F) Aol AAHA &2 A, e IHFeE FAHY A
Ag A Y72

In the event the defendant fails to correct discrimination, Rule 70 of the Federal Rules of
Civil Procedure allows a court to “order the act to be done — at the disobedient party’s
expense — by another person appointed by the court. When done, the act has the same
effect as if done by the party.” This Rule also allows the court to hold the disobedient
party in contempt. Rule 42 of the Federal Rules of Criminal Procedure allows a court to
punish “criminal contempt of court. The Federal Rules are on the Internet.

a7y 2PE AL E A ASA @ AF, ANRIAAEETE ATz wEE, A
© “olqskA k= ALY HlEom, ABFTE A AT ARl ofsf T Wyt
o|PH =F HE T 5 glom «oldH FP, A W= GARIE B3 A T
g ZA7F rFUTE B3 o] 23S AIRTE Ay g weA] e ARt

A WARSHE A8 AL HSTUL. AWFALETH A4z B=w

oA B4
AR PAREAZ AUG S AU DUTFHE QA Fohnd 5
9ot

Criminal contempt of court is a criminal charge which is employed to punish behavior

that interferes with the proceedings or orders of a court. Criminal indirect contempt of

61



court is based on violation of a court order, whereas criminal direct contempt of court is
based on conduct at court proceedings. Defendants charged with criminal contempt are
afforded all the usual privileges of other criminal defendants, like the right to a trial by
jury, to examine, and to call, witnesses, and to testify on one's own behalf.

“YAREHE WA At de Fae wess BFS AUy A9 48

® Question 3: Is there a way for direct enforcement?

o AF 3 (AL 52 F JTAAFFHA A A5

If the United States Department of Justice is the plaintiff, a violation of the settlement
will result in enforcement, including penalties. Settlement by mediation or a trial verdict

in favor of the private plaintiff usually involves a provision for enforcement by the trial

® Qeustion 4: What does a plaintiff do with repeated discrimination by the
defendant?

o AT 4 (34 FIE) VoA HEHE Aho] thate] oRA Mok T

The plaintiff will have to file a new lawsuit to attack the repeated discrimination.

A wEss A dA) A Aze 28 AV & A
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