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Rule 47

1. The use of chains, irons or other instruments of restraint which are inherently degrading
or painful shall be prohibited.
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2. Other instruments of restraint shall only be used when authorized by law and in the
following circumstances:

(a) As a precaution against escape during a transfer, provided that they are removed
when the prisoner appears before a judicial or administrative authority;

(b) By order of the prison director, if other methods of control fail, in order to prevent
a prisoner from injuring himself or herself or others or from damaging property; in
such instances, the director shall immediately alert the physician or other qualified
health—-care professionals and report to the higher administrative authority
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Rule 43
1. In no circumstances may restrictions or disciplinary sanctions amount to torture or

other cruel, inhuman or degrading treatment or punishment.

The following practices, in particular, shall be prohibited:

(a) Indefinite solitary confinement;

(b) Prolonged solitary confinement;

(c) Placement of a prisoner in a dark or constantly lit cell;

(d) Corporal punishment or the reduction of a prisoner’s diet or drinking water;

(e) Collective punishment.
Rule 44
For the purpose of these rules, solitary confinement shall refer to the confinement of
prisoners for 22 hours or more a day without meaningful human contact. Prolonged
solitary confinement shall refer to solitary confinement for a time period in excess of 15
consecutive days.
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45) Stefanelli, Judicial Review of Immigration Detention in the UK, US and EU — From Principles to Practice,
Blommsbury, 2020, pp. 69-72.

46) Immigration Act 2016, SCHEDULE 10.

47) 0|4 https://www.gov.uk/bail-immigration—-detainees/apply—-for-bail; https://righttoremain.org.uk/toolkit/dete
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48) Stefanelli, op. cit., p. 70.
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50) Stefanelli, op. cit., p. 70.

51) Ibid., p. 71.
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53) Ibid.
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66) =HRIRH Cheh HMAMHSIE HEE NN, 9F.

67) James Hathaway, The Rights of Refugees under International Law(2nd ed.). Cambridge: Cambridge
University Press (2021), 534; UN High Commissioner for Refugees (UNHCR), Back to Basics: The Right to
Liberty and Security of Person and 'Alternatives to Detention' of Refugees, Asylum-Seekers, Stateless
Persons and Other Migrants, April 2011, PPLA/2011/01.Rev.1, 25~26; Beth Lion, "Detention of migratns:
Harshcer policies, increasing international law protection” in: Chetail/Bauloz, Research Handbook on
International Law and Migration, Edward Elgar (2014), 183.
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Notes for structured discussion session of the Discussion Forum on
‘Human Rights Violation in Immigration Detention and Ways for

Improvement’
Tuesday, 21 Dec 2021

Seoul, Korea

UNHCR has noted that putting people in detention has become a more
prevalent — rather than exceptional — response to the irregular entry or stay of
asylum-seekers and migrants in a number of countries.? Persons detained in
places of immigration detention may include refugees, asylum-seekers, rejected
asylum-seekers, stateless persons, trafficked persons, or irregular migrants. The
mandate of UNHCR covers only some of these categories. However, as noted in
UNHCR’s 2014-2019 Global Strategy, Beyond Detention’, it is important to
understand the broader migration context.10) Action taken on behalf of persons
of concern to UNHCR may also bring positive benefits for migrants, and as far

as possible a joined-up approach with relevant actors would be recommended.!1)

Under the aforementioned Global Strategy, UNHCR has been working with
governments, international and national non-governmental organizations and
other relevant stakeholders across the world to address some of the main
challenges and concerns around governmental detention policies and practices.

The three main goals of the strategy are to:

- End the detention of children;

9) UNHCR, Beyond Detention: A Global Strategy to support governments to end the detention of asylum-seekers
and refugees, 2014-2019, available at: https://www.unhcr.org/53aa929f6

10) Ibid.

11) Ibid.
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- Ensure that alternatives to detention are available in law and implemented

in practice; and

- Ensure that conditions of detention where detention is necessary and
unavoidable meet international standards by, inter alia, securing access to
places of immigration detention for UNHCR and/or our partners and

carrying out regular monitoring.

As mentioned by the first presenter, UNHCR has been carrying out detention
monitoring in cooperation with national mechanisms such as the National
Human Rights Commission of Korea (NHRCK) and the Korea Bar Association
(KBA) for many years. In fact, in a matter of days before the 2018 KBA
monitoring exercise took place mentioned by the first presenter,12) a child
asylum-seeker was temporarily released from Hwaseong Immigration Detention
Center, the same place of detention where the impetus for this discussion
forum occurred - the reverse hog tie (shrimp tie) incident of an asylum-seeker

from Morocco known as M.

Other than being asylum-seekers, both cases shared a commonality in that
neither one should have been subject to detention in the first place. The
former by virtue of being a child and the latter due to his specific vulnerability
for which it could have been anticipated that his condition would easily be

exacerbated in detention.

The case of the aforementioned child asylum-seeker brought forth a
constitutional review of articles 46.1 (deportation orders) and 63.1 (detention
orders) of the Immigration Act in the form of case 2020HunGal and case
2020HunBal19 which is currently pending before the Constitutional Court of

Korea. In keeping with the first goal, UNHCR submitted an amicus curiae to

12) Korea Bar Association, Detention Monitoring Report 2018:
https://www.koreanbar.or.kr/pages/board/view.asp?teamcode=&category=&page=18&seq=9305&types=9&se
arch type=contents&searchstr=%EC%8B%A4%ED%83%9C%EC%A1%B0%EC%82%AC
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assist the Court in its deliberations on the legal principles arising from the two
cases and is publicly available on Refworld.13 Many of the procedural
safeguards and due process standards that UNHCR advised the Court on, such
as the principle of proportionality to a legitimate purpose among others, was
mentioned by the second and third presenter and therefore will not be

explained in depth here.

Suffice it to say, that the right to seek asylum and the right to liberty and
security of person and freedom of movement provided in international refugee
and human rights law mean that the detention of asylum- seekers should be a
measure of last resort, with liberty being the default position. Exceptional
detention of asylum-seekers can only be applied where it has been determined
that it is necessary in an individual case and otherwise meets international
standards. There are substantive safeguards against unlawful and arbitrary
detention under international law such as, inter alia, detention must be
necessary, reasonable in all the circumstances and proportionate to a
legitimate purpose. There must be a maximum time limit established in law for
periods of detention, and the decision to detain or extend detention must be
subject to minimum procedural safeguards as is necessary in the individual
case. Failure to consider less coercive or intrusive means could also render

detention arbitrary.

The case of M, the reason why we are all here today at this discussion forum,
is an example where less coercive means should have been considered from

the onset. UNHCR recommends that appropriate screening or assessment tools

13) In addition to addressing the fundamental principles of non-refoulement and the right to seek asylum, UNHC
R provided its interpretation of the relevant principles of international refugee and human rights law on the
arbitrary detention of asylum—-seekers and highlighted substantive safeguards. Furthermore, UNHCR underlin
ed that the principles related to the detention of asylum-seekers apply a fortiori to children and that detentio
n is never in the best interests of the child. See submission by the Office of the United Nations High Commi
ssioner for Refugees in the case of 2020HunGa1 and 2020HunBa119 before the Constitutional Court of the
Republic of Korea, November 2020, available in English at https://www.refworld.org/docid/6136026b4.htm|
and Korean at: https://www.refworld.org/cgi-bin/texis/vtx/rwmain/opendocpdf.pdf?reldoc=y&docid=613602
844
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are put in place to help guide decision-makers take account of the special
circumstances or needs of particular categories of asylum-seekers before the
decision to detain is taken. This goes hand-in-hand with the need to have
protection-sensitive training and capacity building of officials working in
places of detention so that they can identify symptoms of trauma and/or stress
and refer cases to appropriate services. Regrettably, his is an example of a
case that could have been avoided if alternatives to detention were available in

law and implemented in practice.

Alternatives to detention refers to ‘any legislation, policy or practice that
allows asylum-seekers to reside in the community subject to a number of
conditions or restrictions on their freedom of movement’.149 Options such as
open reception and accommodations, bail and community supervision,
reporting requirements, etc. can be found in different country practices.l5
There is no one-size-fits-all solution and different local situations needs to be
taken into account. However, it should be emphasized that, no matter where it
is implemented, alternatives to detention must not become alternative forms of
detention, nor imposed where no conditions on release or liberty are required.106)
Further dialogue on implementing alternatives to detention in the Republic of
Korea at today’s discussion forum and beyond is recommended. UNHCR stands
ready to provide any necessary assistance to the Korean authorities as they
consider laws and policy changes to enhance their systems as well as to
support training of officials and provide other technical support and reiterate
its commitment to continue detention monitoring in accordance with its

international mandate.

14) See UNHCR Options Paper 2: Options for governments on open reception and alternatives to detention,
available at: https://www.unhcr.org/553f58719.pdf

15) For specific examples of other country practices related to alternatives to detention (ATD), see UNHCR
Options Paper 2: Options for governments on open reception and alternatives to detention, available at:
https://www.unhcr.org/553f58719.pdf

16) UNHCR Options Paper 2: Options for governments on open reception and alternatives to detention, available
at: https://www.unhcr.org/553f58719.pdf
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